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Specifications for 

A Model Inclusionary Zoning Law
For almost thirty years Montgomery County, Maryland has had the USA’s most comprehensive inclusionary zoning policy.   Complying with the near-county-wide policy adopted in 1973, private, for-profit homebuilders have delivered over 11,000 Moderately Priced Dwelling Units (MPDUs) as integral parts of new subdivisions and apartment complexes.   Carrying out another provision of the county law, the county’s public housing authority, the Housing Opportunities Commission, has purchased over 1,500 highly scattered MPDUs as rental units for very low-income families.   

The MPDU policy is the most innovative centerpiece of Montgomery County’s 35,000 mixed income housing units.   One of the USA’s ten wealthiest counties and the national center of bio-medical research, Montgomery County is also one of the country’s most racially and economically integrated communities.

Adopting a Montgomery County-type inclusionary zoning law would be the most important single step that any metro area could take to reverse the trend toward greater economic segregation.   The specifications of the model local ordinance or state statute that follow are based on Montgomery County's MPDU law with additional improvements adapted from newer initiatives in Cambridge, Massachusetts and the state of Virginia.    

1) Local Inclusionary Zoning Ordinance

a) The inclusionary zoning ordinance must establish mandatory, not voluntary, conditions for approval of any subdivision plat or issuance of any building permit for a covered residential development.

b) A covered residential development is any development of (which ever is the smaller of) at least 50 residential units or whatever minimum project size would cover at least 50% of all housing units built or rehabilitated in the municipality over the previous ten years.

c) A covered residential development must contain at least 12.5% housing units that are affordable to “qualified buyers” (i.e. households whose income for the previous year was no more than 65% of the regional median household income as determined by the U.S. Department of Housing and Urban Development).   Qualified buyers shall be certified as eligible by a designated county, municipal, or private, non-profit agency.

d) “Affordable” means that the unit can be purchased or rented at a cost that does not exceed 30% of 65% of median household income.

e) At the minimum level of 12.5% affordable units the homebuilder/developer shall receive at least two forms of compensation for developing that proportion of the development at less than market potential.   First, the project shall receive a density bonus of 15% above the maximum allowable density per acre in accordance with the underlying zoning.   Second, for any covered residential development on a property zoned for single-family detached units, up to 40% of the units may be converted to single-family, attached units.   Additional units constructed under the density bonus provision are also subject to the applicable affordability requirements.

f) At the developer/builder’s initiative, the percentage of affordable units may be increased up to 15% of the covered residential development and the developer/builder shall receive a density bonus of up to 22% (based on a sliding scale).

g) By ordinance, public housing authorities must be guaranteed right of first purchase for one-third of the affordable units.   The purchase price shall be equal to the price at which comparable units are offered to qualified buyers.   A public housing authority shall have a period of 90 days from the date at which affordable units are offered for sale in a covered residential development to submit a purchase contract for a property.

h) For each new development (regardless of jurisdictional location) the public housing authority of the nearest central city shall have the first right to purchase up to a percentage of the units equal to that central city’s share of the region’s very low-income households from among the affordable units made available for acquisition by public housing authorities.   If, after 90 days or by so indicating at an earlier date, the central city housing authority has not submitted a purchase contract, another public housing authority may purchase any portion of or all of the central city authority's allotment.   First priority shall be extended to a county public housing authority in the county where the covered residential project is located; thereafter, the right of first purchase shall devolve to a municipal public housing authority, if any, in the municipality where the project is located, or to any qualified, private, non-profit agency in the region.

i) Private, non-profit agencies shall have the right of first purchase of an additional 6.2/3% of the affordable units under the same terms and schedule as public housing authorities.

j) If, after the grace periods have expired, any affordable units allocated to but not purchased by public housing authorities or private, non-profit agencies shall be offered to qualified buyers.

k) All affordable units must be offered for sale in a covered residential development unless the development is an all-rental development.

l) Public housing authorities are guaranteed the right to rent one-third of all affordable rental units.   The priorities set forth in section (h) above apply.

m) Resale prices for affordable units shall be controlled for 50 years and shall calculated by adjusting the initial price annually by the Consumer Price Index for the region as determined by the U.S. Department of Labor’s Bureau of Labor Statistics plus the value of any improvements made by the qualified owner.   Rents shall be controlled perpetually and shall be adjusted by the same methodology as for-sale units.
   

n) As part of its inclusionary zoning ordinance, each local government shall make an annual contribution into a regional Affordable Housing Homeownership Equity Trust that shall be established as a non-profit trust under the sponsorship of a consortium of the region’s mortgage lenders.   The size of the annual contribution shall be determined by the trustees and shall be sufficient to approximate the regional percentage increase in equity of market rate housing constructed at the same time as the covered residential development.

o) As an incentive to qualified buyers of affordable units whose resale prices will be controlled for 50 years, qualified buyers shall enter into agreements with the Affordable Housing Homeownership Equity Trust that, upon future resale of their homes, will entitle them to receive a lump sum distribution from the trust.   The amount shall be in accordance with a formula established by the trustees.   The goal of the arrangement is to provide the qualified owner with the opportunity to increase their home equity as if they had purchased a non-price-controlled unit.

p) During the 50-year price control period affordable units can only be purchased by another qualified buyer, a public housing authority, or non-profit agency.

q) The inclusionary zoning ordinance shall require developer/builders of less than 50 units to make a contribution into a municipal or county Affordable Housing Fund equal to 1% of the total market value of their development
.   
r) The county or municipality shall publish an annual report on all aspects of the inclusionary zoning/affordable housing program, including information on both housing production and the profile of qualified buyers and tenants of PHA-owned properties.

B. State Inclusionary Zoning Law

At least two other provision should be added to the above specifications for a state inclusionary zoning law.

a) Designation of a state administrative and oversight agency; and

b) Establishment of a State Affordable Housing Fund, particularly to provide public housing authorities with additional funds for purchase and maintenance of their allotment of affordable units.   Such a fund might be financed by a state real estate transfer tax.

A few broad-constituency, “big box” local governments such as Montgomery County, Maryland and Fairfax County, Virginia have acted with vision and courage to enact inclusionary zoning policies.   
However, to achieve region-wide implementation (especially in “little box” regionms, inclusionary zoning policies must be mandated by a higher level of government – either by state courts (e.g. New Jersey’s Mount Laurel rulings) or by state legislatures (e.g. Connecticut, Massachusetts, and, ultimately, New Jersey).

I strongly favor a state law that would be mandatory for all jurisdictions throughout the state.   However, if that is not politically possible, the law’s application could be limited to metro areas throughout the state (as defined by the federal Office of Management and Budget)., or, if also unattainable, just a targeted metro area..

If a mandatory bill cannot be passed, it could be made “voluntary.   However, any county or municipality that fails to adopt a qualified inclusionary zoning ordinance by a certain date would be thereafter ineligible for all state and federal infrastructure grants and loans

� This and the following two sections adopt the provisions of Cambridge, MA’s more recent inclusionary zoning ordinance


� The creation of a Housing Equity Trust, as has occurred recently in Cambridge and several other communities, is designed to prevent affordable units from cycling out of the affordable range through resale while approximating the equity-building benefits of owning market rate units.   This represents an improvement on Montgomery County’s program.]





� This is a provision of Virginia’s authorizing legislation for local inclusionary zoning ordinances
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